
IN THE UNITED STATES Dl[STRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

DR. DA YID SPOKANE, in his individual 
c.1pac ity and in l1is capacity as a participant in 
and f duciary of the David C. Spokane 
()rthocontic Asloc, P.C., Health and Welfare 
B enc 0it Pl an, 

(lild 

DAVID C. SPOKANE ORTHODONTIC 
ASSOCIATES. P.C.. 

1 •· laintitf.5, 

1,' 

NATCONWIDF LIFE INSURANCE 
COMPANY, 

and 

.'IOHN J KOR[SKO, V, 

and. 

I A WREN CE KORJ~SKO, 

l'dldi 

l<ORESKO FINANCIAL LP, 

:111d 

PE~\JMONT BENEF}TS, INC., 

CIVIL ACTION NO: 

14 !5 28 7 

JURY TRIAL DEMANDED AS TO 
ALL NON-ERISA CLAIMS 
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and 

. Jhn Doe Companies l-50, 

Defendc11ts 

{:Q_rv~.LA l NT 

Plaintiffs Dr. David Spokane and David C. Spokane Orthodontic Associfaks, P .C., 

f11.:!reby Jring thi!; Complaint against defendants Na:ic,nwide Life Insurance Company, John J 

Kures<o V., Lawrence Koresko, Koresko Financial, LP, PennMont Benefits, Inc., and John Doe 

Companies 1-50 

Plaintiff Dr. David Spokane sues in his mdividual capacity and in his cap.:icity as a 

p.1 rtic:i pant in ancl fiduciary of the David C. Spokar e Orthodontic Associates, P. C .. Health and 

\Ve:lfarc Benefit Plan. 

l. l 11s action arises under th(~ Employee Retirement Income Security Act of 1974 

r· 1::R£SA" or "the Act''), 29 U.S.C. § 1001 et seq. lt is brought pursuant to§ 502(a_)(3) of the Act 

tc1 obnin approp1iate equitable relief and pursuant :o ii 502(a)(2) of the Act to remedy breaches 

ol fiduciary duties. Alternatively, should it be detem1 ined that ERISA is inapplicable, Plaintiffs 

seek equitable relief and damages under state law. 

2 p1 aintiffs also assert: 

a Common law claims for fraud and conspiracy for actions by defendants 

prior to the establishment of the David C. Spokane Orthodontic Associates. P.C., Health 

and Wel!'arc Benefit Plan ("Orthodontic W BP''); and 
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b. Claims under the Racketeer [nfluenced and Corrupt Organiz.iJions Act 

("RICO"~ 

3. Plaintiffs are victims of a long-term ~;earn organized and operated by Defendant 

Jclm J Koresko \( ('"Koresko"). The scam enticed employers to purchase cash-value life 

imllrance policies on the lives of their principals through a trust arrangement. The 1~mployers 

were assured tha·: the arrangement would (1) permit them to deduct the insurance pt"~miums as 

bu :;iness expense' (ii) accumulate cash value in the pol::cies through investment returns that the 

ernplo:.rcrs could access at any time by terminating ·:hetr involvement in the arrangement, and 

(iii) provide a death benefit to the employees' designated beneficiaries equal to the face amount 

of the policies. 

4. Ir reality, the sole beneficiaries of tte anangement were Koresko, hs brother 

[,.1wrenGe, the entities they controlled (collectively. '":he Koresko Parties") and the broi<:ers, 

:inanc1a.l instituf ons and insurance companies that assisted the Koresko Parties in marketing the 

.urangern ent. 

5 V .ctims, such as the plaintiffs, 

a Have been deprived access ti) a1y information concerning the status of the 

life insurance policies; 

b Have been denied the right ti) a•:cess the cash-value or the life ir,surance 

policies therm.elves if they choose to termirate their involvement in the a1rnngcment; 

c Have discovered: 

1. Insurance companies, such as defendant Nationwic.e Life Insurance 

Companies, LLC, have permitted the ,'(oresko Parties to withdraw i:ash value 

from the policies through unauthorizd loans and surrenders; 
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.. 

11 The Koresko Parties t:nga.ge in various pretexts to deprive 

beneficiaries of the proceeds of the life insurance policies in the event of the death 

of an insured; and 

u1 The Koresko Parties ha':e embezzled trust assets thrcugh self-

dclling and out-and-out conversion. 

6. Tlie complex scam perpetrated by the defendants and the others :;ha I be referred 

to 11erein as the" Arrangement" or the "REAL VEBA Arrangement." 

7. Plaintiffs are. 

a. Dr. David C. Spokane, as a parti::;ipant in and fiduciary of the David C. 

Spokane Orthodontic Associates, PC., Health and Welfare Benefit Plan ("Orthodontic 

WBP"). Dr. Spokane is a citizen of the State :if Pennsylvania; and 

b. David C. Spokane Orthodon-:ic Associates, P.C., ("Spokane Associates"), 

;i Pennsyivania corporation organized and ex1 ~ting under the laws of Penr.sylvania with 

ts princi:ial place of business in Beaver Falls. Pennsylvania. Spokane As~;ociates is the 

'>ponsoring t!mployer of the Orthodontic WBP Spokane Associates made over $231,000 

m contributions to the Orthodontic WBP. 

8 The defendants are: 

a Nationwide Life Insurance C onroany ("Nationwide"), an Ohto corporation 

with its rrinciple place of business in Columbus, Ohio. At relevant times, Nationwide 

was a fiduciary of the Orthodontic WBP and rnthorized the other defendc.cs to act as its 

agent in ~.elling life insurance policies At all nelevant times, Nationwide had actual, 

construe- ive or imputed knowledge of the nature of the Arrangement and exercised 
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discretionary control over the assets of the Orihodontic WBP including, but not limited 

10. the ca:;h value of the insurance policies en ltle lives of the Orthodontic '\:\'BP 

participants. 

b. John J. Koresko, V ('Koresk:i'' I, a Pennsylvania citizen and an attorney 

currently ·ms pended from the practice of law in Pennsylvania. Koresko is sued in his 

individual capacity and as a fiduciary of the Orthodontic WBP. He and his Jrother 

Lawrenc{: are the controlling parties of the Koresko Entities. At all relevant times, 

Koresko '.vas an agent of the defendant Nati·Jnwide. 

c. Lawrence Koresko, a Pennsylvania citizen, and one of the principals of the 

Koresko .·~ntities. At all times relevant to this complaint Lawrence Kore:;;ko was an agent 

of the defonclant Nationwide. Lawrence Koresko is sued in his individual capacity and as 

a fiduciarv of 1he Orthodontic WBP in that he exercised discretionary con::rol over the 

Orthodontic WBP's assets. 

d. Koresko Financial LP ("Kowsko Financial"), a Pennsylvaria limited 

partnershrp with its principal place of busincs5 in Bridgeport, Pennsylvania Upon 

informati>n and belief, Koresko Financial v•a5 the vehicle through which John and 

Lawrencf Koresko were paid commissions bv :he insurance companies th:it participated 

in the An mgement. 

e. PennMont Benefits, Inc, a Del :iware corporation with its principal place 

of busine:;s at the same address as Koresko Financial. PennMont Benefits, Inc. is the 

general partner ofKoresko Financial and its o:T.cers are John and Lawrence Koresko. 

f. The true names and capacities of defendants DOES 1 through 50, 

inclusive, are presently unknown to plaintiffs. and such defendants are sut:d under 
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fictitious names until their identities are learrn:d, at which time leave to amend will be 

requested. Upon information and beliet~ these defendant DOES include 01:h~r individuals 

and/or bw;iness entities that currently posse~.s and/or maintain the funds reaped by 

Koresko --both the money taken from plaintif's' policies and money paid to Koresko by 

Defondar t Nationwide as commissions for selling]\ ationwide life insurnnc ;: policies. 

<) Rdevant Parties Not Formally Joind are: 

a. The Regional Employers' AssLrance Leagues Voluntary Ennloyees' 

Beneficiary .Association Trust (the "REAL \/EBA"), an entity created by 1fo~ Koreskos to 

~;erve as a trust for the purposes of the Arrangement The REAL VEBA i~. currently a 

Chapter J 1 debtor-in-possession; 

b. The Single Employer Welfare 3enefit Plan Trust (the "SEWBPT"), 

another entity created by the Koreskos to serve as a trust for the purpose:s of the 

Arrangeff:ent The SEWBPT is currently a Chapter 1 L debtor-in-possessio11; 

c. Penn Public Trust ("PPT"), a Pennsylvania corporation with its principal 

·JI ace of business in Bridgeport, Pennsylvania. and currently a Chapter 11 d·~btor-in­

'Jossessic·a. At relevant times, PPT was the tr.1stee of the REAL VEBA arn: tht: 

SEWBPT until September 2013, when the lJ :~. District Court for the Eastern District of 

Pennsylvania appointed an Independent Fiduciary to administer the REAL VEBA and 

SEWBP-. 

d PennMont Benefit Services, Im. ("PennMont"), a Pennsybania 

~orporation and currently a Chapter l I debtor·-in-possession with its principal place of 

business at the same address as Koresko Financial. PennMont was the PLrn 

Adminis1rator of the Orthodontic WBP. 
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e. Koresko & Associates, PC. and its successor, the Koresko Lhw Firm 

:collectively, "The Koresko Law Firm"), a P1!nn~:ylvania professional corporation and 

cmTently a Chapter 11 debtor-in-possession wi :hits principal place of business at the 

same addrnss as Koresko Financial. The Kore~~ko Law Firm provided plan a.dministration 

services to the Orthodontic WBP through Penn\font. as PennMont had no employees. 

10. Upon information and belief. at all rele11ant times, each of the defendant~, 

, nc Judi 1g DOES . through 50, inclusive, and each cf 1 he relevant parties listed in p :sagraph 16, 

1buve 

a Were the agents, partners .. servants, employees, representativ,~s, 

wbsidiari·~s, members, alter egos, aider and at eltors, and/or co-conspirator~ of the others 

in connec 1:ion with the acts hereinafter menttoncd; 

b. Were acting within the course ar..d scope of such relationship, and with the 

1rnowing .1ssistance and active part1cipation of each other; and/or 

c Ratified each act, omission, •)r activity done by each of the other 

defendan '~s. 

11. This Court has subject matter jurisdidon pursuant to§ 502(e)(l) ofERJSA, 29 

l SC.§ 1132(e ~(l) Alternatively, this Comt has jurisdiction pursuant to 18 U.S.C. § 1964(c) 

('·RICO") and, fx the state law claims alleged, pursuant to 28 U.S.C. § 1367, as all claims arise 

fr :)ffi 1 common nucleus of operative facts, making t 1 cm so related to the federal claims that they 

form part of the same case or controversy 

12. 'lenu1e is appropriate in the Eastern Di~:trict of Pennsylvania as the Orthodontic 

\VBP is admini ;,tered in the district, all of the defendants reside or conduct brn;ine:>s within the 
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:.is trict, a substantial part of the events or omissions giving rise to the claim occurred in the 

:li~;.trict 2.nd a sub )tantial part of property that is the ~;ubject of the action is situated .n the district. 

13. Tl1e REAL VEBA and the SEWBPT a .. ·~ currently under the control of an 

lni:lependent Fiduciary ("IF") appointed by this Court in a related case, Solis v. Koresko et al., 

:~: 1 :•9-ci-00988-MAM The allegations that follow de~cribe the state of affairs prior to the IF's 

arpointment in SL!pternber 2013. 

l 4. Tl1e Koresko Parties are a group of i 1tcrrelated entities together witl1 tht::ir 

pu11Ci pals. The entities were all created and establi ;;heel by Koresko as an entrepreneurial vehicle 

dc.·,,igned to take advantage of§ 419(A)(t)(6) of the Jr tcmal Revenue Code ("IRC" or "Code"), a 

~;e::tion ·of the Cede that exempts certain benefit plans from some of the restrictiom. on the 

1kductibility of employee benefit expenditures. 

15. Prior to the passage of§§ 419 and 4 l 9A of the IRC in 1984, expenditures for 

·~n1plo11ee benefits were deductible under IRC § 162. _'-·,'ee Greensboro Pathology Associates, P.A. 

11• Cni 1ed States, 698 F 2d 1196 (Fed. Cir. l982). Sect.ions 419 and 419A placed substantial 

irnitations on th.:! deductibility of these expenses; bcw;ever, Congress saw fit to c:i.rvt:~ out an 

·~xception for" 11 1 or more employer plans .. , For" 10 ur more employer plans," the newly 

:u:iopted limitations did not apply. IRC, § 4 l 9A(t)(6). 

16. Though the language of§ 419A(t)(6) s deceptively simple, the scope and 

applicability of the tj 419A(t)(6) exception to the general§ 4l9 limitations on tht: 1jeductibility of 

e~:oerditures for empiioyee benefits has long been L Sl1bject of dispute. The Code it'ielf states only 

th.rt tc come uncler the § 419 A(f)( 6) exception more 1 han one employer must cont1i bute to the 
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ilan, no employer may normally contribute more than l0% of the total and the plan may not 

nai ntain "experience-rating arrangements with resp•!c: 1o individual employers." IRC, § 

~ l ; I A( f)( 6). 

1 7. In 199 5, the Service issued Notice 9 5- 3 4 to "alert taxpayers and thci r 

:··~presentatives tc some of the significant tax proble11:; that may be raised by [tms;] arrangements 

~hich claim to satisfy§ 419A(f)(6)]." The notice ad·vised that such arrangement; might not 

;at1sf} § 419A(f)(6) if they are actually providing deferred compensation, if they are in fact 

;epara1e plans maintained for each employer, or if t11ev are experience-rated. 

: 8 The issues raised by Notice 95-.34 w~rc ·:Jarsed in Booth v. C.I.R., ] C• 8 T. C. 524 

( U S. -·ax Ct. l 9r17) The Tax Court, while disagreeing with the Commissioner's view that the 

plan ir Booth wa:; actually one of deferred compensallon, found the plan did not ~.atisf) 

:~ ,:1I9t\.~f)(6) because it maintained separate accounts for each employer and the rn~.ployees 

co.Jld :mly look o their employer's account to pay benefits. Hence, the court reasoned, the plan 

w.:1s actually an amalgamation of separate plans. Moreover .. the court found that the arrangements 

had the effect of adjusting benefits based on prior experience and, therefore, the plan was an 

e:'<:perience rating arrangement. As a const::quence, th1; Booth plan did not satisfy § ·-ll9A(f)(6). 

19 Koresko and other entrepreneurs sought to take advantage of§ 41 ~i'.A)(t)(6) by 

m:trhting "plans'' that claimed to come under the:? 4 l 9(A)(f)(6) exception to the linfrtations on 

tl::t~ deductibilit) of welfare benefit expenditures (hereinafter "419A(f)(6) plans"). Kornsko's plan 

attem :Jted to offer a death benefit through the pure 1ase of cash value life insuran;;1;. 

20. f\.s the cost of cash value life insurance is far more expensive than :erm insurance 

vv·t1h an equal face value, the dilemma faced by Kore sko was, on the one hand, to market a plan 

ti: at gave company owners the belief their investmer I. was safe and that they would get the 
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J.~nefit of the much higher premiums they would pay for the cash value policies on :heir own 

1 v1;; s vnile, at the same time, presenting a fa9ade to :he IRS so Koresko could argue his plan did 

tO{ suffer from th1~ same flaws as the Booth plan 

21. Tb rough Koresko's PennMont website. his Arrangement is touted as ha\"ing the 

:al I owing "advamages '': 

• 

• 

• 

• 

• 

• 

• 

Ccintributions are tax-deductible and a~.sr~ts accumulate and compouad on a tax­
dt ferred basis. 

A ,,sets can be protected from creditors . 

B·~:nefits can be paid from the plan bd'ore age 59 1h or after 70 1/2 with no 
penalties. 

Enployees are not ''vested11 with respect to benefits . 

S1.1rv1vor benefits can be frt:e of all t'1Cc•me taxes and estate taxes . 

Contributions and benefits are basec upon sound and conservative actuarial 
a:;sumptions. 

Plan assets are held by an independcn1 corporate trustee and a major insurance 
01mpany. 

• '£ ne plan prohibits any reversion of assets to the employer. 

• The plan can be amended or terminated by the employer at any time. 

22. The purchase oflife insurance as th~ underlying purpose of the A:rnngcment is 

made;: clear on tl1e website and PennMont' s marketing is directed primarily at "insmance agents, 

financial planners, attorneys and accountants " 

PennMcnt's goal is to provide insurance agents, financial planners, attorneys and 
accountants with a working knowledge of cutting-edge legal developmrnts in the 
area of employee welfare benefits, inclLHiing the design, installation and 
maintenance of an employee welfare bene1i1 plan as funded thrnL,gh life 
insurance, the fundamentals of €:state planmng; and issues governing rnrporate 
taxation 
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PennMont. website, "About PennMont", availuhle at 
ht:t2:J!M!lr~mw1t~g_m/wg_Q_(:pf1l~!lt!li§I>_lay,gtip'l(~Qll~I!@_:=l5 (last access{:d 
Septembu 10, 2014 at 10:53am) 

23. The website also explains "v1hy life in~;urance products fit a VEBA,'' claims that 

Ji1(~ irsurance prnducts may be the only choice for 11FWAs," 1 and describes the Arrangement 

as a way to "acquire tax-deductible life insurance.,. It even mcludes graphic diagr.1ms showing 

ho1,\' a v·EBA act~; as a pass through for life insuranGe premiums paid by compan} c,wners to a 

life inwrance co·npany and a return pass through for the death benefits paid by the life insurance 

crnnpany to the owners. 

:!4. fr, addition to the website, Koresko rnc:,rkets his Arrangement to fina.ncia.l 

p1nfes;;ionals through seminars at which Koresko promises to teach the attendees ti) "show your 

1~ltent t1ow to: . Tum life insurance premiums into taK deductions." 

25. The marketing materials on the Pemu\lont website contain numerous 

representations that are misleading at best. In touting the supposed security of a.n i11vestment in 

thu VEBA, Penr \font claims an "Independent 3rd patty tmstee (**Multi billion dollar bank)," 

"F:R.J~,A bonds,' "VEBA plan administrator,'' and "Financial professionals." In fact, as will be 

d·1,;cms,ed in mo-e detail below: 

• 'I he trustee was, at various times, either a directed trustee with absolutely no 
independence or an entity owned and controlled by Koresko. 

• l\fr. Koresko insists that his Ammgernent is not governed by EIUSA and no 
bonding company has ever been identified. 

• The "VEBA plan administrator' is PennMont, an entity with no employees and 
coerated and controlled by Koreskc. 

26 The website further states: ·'PennM Jn1 is comprised of attorneys, a,:countants, 

p1~nsi1m specialists, financial consultants and insurnnce practitioners. The law firm ofKoresko & 

1 'vlultiple Employer Welfare Arrangements. 
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\ssociates, P.C, prov1des counsel to PenMfont." fn fact, PennMont has no employees and all 

Perm.Mont activitv is performed by employees of the Koresko law firm. 

27. Tr e website misleads as to other crucial aspects of the REAL VEBA 

'urange:nent, at I east the Arrangement as interprete:l by Koresko. In an FAQ sectc111, potential 

:mtomers are led to believe they can access their "VEBA money" at any time through a plan 

irnend 11 ent or pLm termination as it notes: 

CA1'; I ACCESS VEDA MONEY lN TH][ EVENT OF AN 
EMERGENCY? 

Yes Ihe plan can be amended or termi1ated at any time. 

28 They are also told: "If termination doc:; occur, all assets are allocate:l to those 

~:m plo:ices who where actively participating on the date of termination. Distributi,)n is made pro 

raLt ir proportion to each employee's cumulative conpensation during years of paiticipation in 

thi:: plan.'· 

'.29. Cttstomers are also given verbal assuru1ces that they can terminatt: at any time 

and withdraw thc~ir funds. In the event, however, if a customer does decide to terr1inate:, Koresko 

in:-.ists they will orfeit their investment. 

30. Tl1e website also tells potential custorr ers that all cash value gains within the life 

1 n surao.ce policit:s will be used only for the benefit of the plan beneficiaries. "The 1mstee will use 

al I .:tv<.il able asst:ts 10 provide the benefits to eligible 1~rnployees. One asset is the ai:cumulated 

:ash value of lifr insurance policies.'' In fact, the '·'trustee" is effectively Koresko :tnd he 

1merp··e-ts the documents as granting him foll discn:tinn to use the assets as he set:s fit. 

3 I The website implies that PennMont w111 design a plan specificall~r tailored to a 

cu storn er' s needs. It boasts: 
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[PennMont] offers turnkey design, ins1allation and administration 
of 11ualified retirement plans and other welfare benefit trusts. 

* * * 
From design through distribution, Penn.Mont's attorneys and 
financial advisors work closely with clients and their consultants to 
del lver quality service and solve proble:ns. 

32 In fact, Koresko studiously avoids mce1ing his customers and only l)ffers a pre-

1ackag~d Arrangement that customers must accept iri ,·oto. 

33 In )hort, these are true contracts of aohesion. 

J 4. The defendants provided some or all of the following advertisemert naterials to 

.n.c plamtiffs to induce their participation in the Arran~cment. 

3 5. In addition to the website, Penn Mon c ~,rovides potential participan:s with a thi1ty-

si:·; 1.3c) page pamphlet, titled "The VEBA - llnder:;trnding Multi-employer Voluntary 

Ernplcyees' Beneficiary Associations," authored by John Koresko. The pamphlet [sin the form 

of s.ev 1~nty-one (';'])questions and answers ("Q&AE.'·; and is a promotional pamphh~t for the 

REAl VEBA Arrangement. 

36. The pamphlet contains numerous re'JI\~sentations that the purchast: ,)f cash value 

Ii le insurance through the REAL VEBA Arrangeme11 t will benefit owner/employees and that the 

investment returns on the cash value will be f(JI tht:: mrner/employee's benefit. 

37 For example: 

a. lrl answer to Question 1, "Why should a business adopt a Voluntary Employees' 
Heneficiary Association Health and \Velfare Plan?," the Koresko Parties state: 
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1\ VEBA is one of the last, best, legal tax shelters available. A 
business is allowed a current deduction for IRS contributior s to the 
plan; in most cases, the ~mployee pays no tax on money 
contributed for his or her benefit until benefits are receivco. cash 
value within the insurance pohcy accumulates tax free ::nd is 
protected from creditors' claims; and distributions from the plan 
may be afforded favorable tax treatment. 

A VEBA is especially attractiv·~ to working owners of close1y hdd 
corporations and self-employed persons. Their long-term :;ervice 
with their companies gives them the best opportunity to 
accumulate large benefits through tax-free build-up of capital. 
Although benefits must be provided to other employees a~; well, 
the owner usually rece1ve5 a much larger benefit thrn other 
employees. 

b. Ir answer to Question 7, "What are 1hc basic tax advantages of a VEBA?," the 
Koresko Parties state, in part: "Earnings of the VEBA are generally ·~xempt -
p1.:nnit1ting tax-free accumulations of income and gains on cash value within the 
ir surance policies" and "In contrast to the general rules barring a ccmpany from 
ta king deductions for permanent life insurance coverage, the empbyer gets a 
dl:duction for insurance benefits provided by the VEBA." 

c. h1 answer to Question 20, "How much am I obligated to contribut1~ lo the VE.BA 
e :1ch year?," the Koresko Parties state 

The plan is extremely f,exible. After the initial fi nt year 
contribution, your business must contribute just enough to keep 
any insurance policies for death and other benefits in force. All 
contributions, however, mw;t :ic made by the end of th{: year to be 
deductible for that year. 
~eep i!l_Il}i_Il_d__tbat Jhe_Ji_igl1er ih~ i_11itial contributions~,b.1~ __ fustt?r 
yQ11.Li_J!ve!i_tm~nLgrn~s~_Il1L1s,_iti§_<!cdV_@tag~ous tcu;5m:rib1!11~~ 
much_!!_ij)()J)~il">J~ in_!b_e ~a.rb' y~~rn! (emphasis added). 

d. In answer to Question 32, ··what happens to the cash value in the Lfe insurance 
policies upon plan termination?," the K.oresko Parties state: 

The cash value is paid out to current plan participart:; in the 
proportion that tht:ir total compensation while participat.r.g in the 
plan bears to the total compensation paid to all of the participants 
in the VEBA at the time of te-mination. 

Obviously, the participating ~rnployees who have earned a higher 
percentage of income would receive a higher percentagE of plan 
assets upon termination. Upon plan termination, benefits 
distributed are taxable to the :iarticipants at ordinary rate5. 
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e. In ansv1er to Question 33, "Can the cash value in the life insurance policies be 
used for other VEBA benefits?" the Kor1esko Parties answer: "Of coL1rse The cash 
vz lue, a.k.a. side fund funct10ns as the source for all other benefits. In particular, 
tht~ side fund will support the severancie benefit, if elected." 

f. In answer to Question 47, "Are account i:>alances subject to loss for an investment 
ti ~,k or market fluctuations? .. '' the Kore:)ko Parties state: 

To the extent life insurance policies are used in the plan, account 
values are guaranteed by a lifo insurance company. How(:ver, if 
you decide to use interest sensitive or mutual fond based products, 
investment risk and market fluctuations may affect the~ plan 
balances. 

g. In answer to Question 61, the Koresko Parties describe how the ca~;h- value will 
b(~ disttibuted primarily to the owner/e'11ployee if the employer decides to 
terminate. 

:;s The pamphlet also makes clear that the:: owner of the company is dcC.ding with his 

imurance agent what type of life insurance the Arrangement should purchase. In providing an 

ex11mple of how ~he Arrangement works, the Koresko Parties posit a Mr. X, who owns a business 

and a Joe Honest. Mr. X's insurance agent'financial a:lvisor. Joe introduces Mr. X ·:o PennMont 

and afler Mr. X decides to enter into the REAL VEBA Arrangement: 

[Mr. X] asked Joe to obtain a cash value policy for himself and 
term insurance for the other participants, Mr. X informed Joe that 
he desired to shelter $100,000 in the VEBA before year end. Mr. X 
ask.eel Joe to detenmine ifthat was prn11issible. 

fo·e submitted a Proposal Request fonn to Penn-Mont Bendit 
Strvices. Penn-Mont produced a proposal which illustrated 
potential tax savings, a death bendit for employee (A) for 
$450,000; (B) for $250,000 and (C) for $300,000, and a $ l.:; 
million death benefit for Mr. X, the owner/employee; and a cash 
value build-up which would be used to pay severance benefits or 
distributed to the participants upon plan tenmination. 

Pl 1eased with the result, Mr X forwarded a check in the amount of 
$!00,000 payable to Commerce Bmk, N.A., the trustee, befor1~ 
Dt~cember 31. After clearance of the check, the corporation, 
tr tstee. and employees completed :he life insurance applications 

l5 
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on behalf of Mr. X and employees A. Band C. After approval, the 
tru:;tee paid the premiums. 

la.rnphlet, pp. 27-::8. 

39 To convince individuals to participate in the REAL VEBA Arrangement the 

<oreskJ Parties also provided a print out of a 1996 arttcle Koresko published in a_joumal called 

Taxation For Accountants." The article is a thinly ji:;guised promotion ofKorcsko's VEBA 

40 Th~ article informed the plaintiffs that 1Jurchasing cash value life ir.surance 

1hn>ugh the REAl, VEBA Arrangement had the foll awing benefits: 

A~;ide from assuring current and long-term protection, ca:;h-value 
in;urance serves the secondary purpo;;t:: of providing a source for funire 
benefits that are funded with today's deductible dollars. Thi:> tax­
dt:ductible benefit is then integrated into the client's estate plan for 
maximum effectiveness. It is important to understand that t~e death 
b(:nefit is probably more than most pe:)ple would purchase for tht:m selves 
mmg after-tax dollars. 

4 l. Tte anicle also represented that an employer could withdraw from 11e 

Arrangement at ;my time and obtain the accumulat(:d cash value, Id. at 337, and that "a plan can 

be designed to rrake all assets available [fix all claims], while still effectively mini::nizmg tht:: 

xobahility of in."asion by other employ em in the p: an " Id. at 338. 

42 An employer who falls into Koresko'!; trap executes The Regiona1 :~mployers' 

A.-;surance LeagLtes Voluntary Employees' Beneficiary As;;ociation Health and Wdfare Benefit 

Pl.m Adoption Agreement (the" Adoption Agreement''). By doing so, the emplo~rcr creates his 

16 
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<)Nn '·o an'' based on the terms of the Regional EmpJ,iyers' Assurance Leagues Voluntary 

Ernplo~ees' Ben1~ficiary Association Health and Wei t'are Benefit Plan Document (the ''Plan 

Ducurrh~nf'). 

t3. Per the Adoption Agreement, the employer adopts the Plan Document:, see 

•\doption Agreement preface, and "that ce11ain Trust Agreement known as The Regional 

Emplc·yers Assurance League Voluntary Employees' Beneficiary Association Tm~•t" (the "Trnst 

\l!,ree :rent"). 

t4. Ilic Adoption Agreement provides various types of supplemental Jl an 

dnractcristics to be plugged into the Plan Document. The end result is a comple:< of cross­

referenced documents that are contradictory and misl ~ading and ultimately so confosing as to be 

1m:ani 1gless. A few examples follow . 

.. J.5. Trte documents contain numerous references to the insurance polici1:s, which are 

it~, raison d'etre. Section 4.04 of the Plan Documer:t provides that contributions and earnings 

ft-.w1 the contributions shall be used to pay the hfe inwrance premiums, though even this simple 

provi!'>: en is exprnssed as obliquely as possible. First, the clause is written in the hypothetical, i.e. 

it appl ·es only if 1he Adoption Agreement calls for i:he purchase of insurance, eve 1 ·:hough 

IC.::resko does nol rnn any plans that are not based on insurance. Second, it refers tc the insurance 

pc1licies as ·'Con1racts" Contract is a defined term that means an insurance policy. However, § 

:k 1:i4(b I makes it rather clear that all benefits are to be funded by life insurance po.i::ies, 

pmvid ng that if insurance is not purchased, the death IJenefit is limited to the sum :if tre 

prnnit ms paid. 
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~-6_ Ir choosing to have an insurance polic1, purchased - though it isn't really a 

:hoice - the adopting employer designates a funding policy in the Adoption Agreement. The 

::ri1::gerng designltion is "fully insured." That this snot a real choice is manifest from the Trust 

1\.~1reement that all employers must also adopt. It provides that: no investments can be made 

'whict- would cause the Plan not to be considered '·fu] ly insured" within the meaning of ERISA 

Section 514." Bv its terms, the Trust Agre:ement comrols over any conflicting tem~s in an 

.;:m plo~·e:r' s plan 

'-~7. Tl1e insurance provisions also belie Kore:sko· s pretense that the asse·:s of the Trust 

if•:~ avc.ilable to fond any employee's benefits. Seeton 7.05(g) of the Plan Document 

.n-::mpl)lates the 1em1s of the purchased insurance policy into the terms of the plan and provides 

:h .. 1t 

[N]o benefit which is funded or intended to be funded by a policy or 
Cnntract shall be payable to any Participant or Beneficiary unless or until 
ar·1ount the (sic) payable under such policy or contract is received by the 
Trust For purposes of this Plan and Trust, all benefits shall be deemed to 
bf funded by a policy or contract unless the Employer shall notify the 
A.Jmimstrator and Trustee in writing of its election to the contrary. 

48. Since every benefit is to he funded by a ife insurance policy, this rneam. no 

benefi1s are paid unless the life insurance proceeds .ue received, so the "availability" of other 

as:;ets :o fund thf benefit is a mirage. No benefits are payable if you would need t·) tap those 

ofrer ,3 ssets. 

49 Yet, ~hen facing an opportunity to :;ei ze the insurance proceeds for himself, 

Ki::·resko views his plan not as being "fully insured'' b .it as giving participants nobi 11g more than 

an ·'unsecured prnmis•e" of a death benefit. 

SO The Summary Plan Description ("SF'lY) further demonstrates the ·1ital nature of 

imurance policie~; to the plans_ It purports to incorporate the policy terms as tenrn; :iftbe plan 

l8 
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:1sdt~ stating. "In all cases, life insurance will be purcriased to enable the Plan to provide your 

')t~ath Benefit However, the Plan must follow restrictions placed on it by the issuing insurance 

.;ornpa1y, as well as other limitations.'' The section gues on to list "restrictions on ife insurance 

:·ohcies [that] an typical of those placed by an issuing insurance company." 

51. Indeed, participating employers such a;; Spokane Associates were prnvided yearly 

m;1 ti in gs describt:d as Census Data Forms identifyir.g the employees and also the fc.ce value of 

1:h<:~ policies taken out on their lives. 

S2. Perhaps the most confusing aspect C)f ttu! Plan Documents and the a:ip~>ct Koresko 

takes greatest ad\·antage of is the contradictory and vague language concerning benefit 

emitlc;n1ent The death benefit is defined differently m various parts of the docume:ttation. The 

SPD puts a maximum limit on the death benefit at <Ln arbitrary multiple of the "Emplo}ee's 

J31~netit Base" (sume measure of compensation). Tt:e multiple is chosen to match the value of the 

life in~;urance being purchased. 

53. Ai::cording to the SPD, the benefit can be paid in four different, vag.tely defined 

w.:iys: '' [I]n a lump sum or at the option of the Comrmttee, by one or more of the following 

~cthods ( l) Installments for a specified period (for fx:ample 10 years); (2) Installments in a 

Ii :..ed amount until all the Death Benefit (plus interes1) is exhausted; or (3) Another optional 

m1;:lhod provided by the life insurance policy which i;; 1eld by the Trustee." 

54 !\iothing in the SPD suggests the lump sum will be less than the fac,;· amount of 

the in:;urance prnceec:ls. Since the Committee··s thr(:e members are chosen by the Employer, the 

unwaiy employer naturally assumes this will permit it to distribute the full amoun1 of the 

iri surance proceeds to the beneficiary. 

l9 
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SS. The Plan Document does not mimic the SPD. The Plan Document provides: 

The "Life Benefit" may be paid in a form of survivor income Be11:fit lo a 
mmed Beneficiary or if no Beneficiar·y is named then to the esta.tt: of the 
d~:ceased Participant. Such Benefit may be payable upon the deat!J of the 
Participant in a series of monthly payments not to exceed 12C or as 
otherwise provided in an annuity purchased by the plan or as agre1~d by the 
Beneficiary and the Administrator, in the Administrator's t:ole and 
absolute discretion. 

Tl.e Administrator is Koresko acting through Pcnniv1unt. 

56. This provision of the Plan Document al!;o contradicts the SPD's de~:cription of 

w Ii o gels the ben~fit. According to the SPD: 

If you do not designate a btmeficiary . the Plan Committee will .ji;terrnine the 
b1::neficiary or beneficiaries from on~ or more of the following: 

"'I 
L. 

4 

Your Spouse; 

Your Parents; 

Your Child(renJ; 

Any lineal descendant of a 1y of the above; 

5. A trust created by or for ycui benefit. 

The Plan Committee may change su::h determination by notifying tJ·.e Trustee in 
vvriting. 

Uthe Committee fails to name a beneficiary or beneficiaries or if all those named 
have died, your estate will receive the Death Benefit. 

57. S1::ction 5.02(a) of the Plan Document r.ot only contradicts the abov1;: quoted 

:;ection of the SP D; it is also internally contradictory. as it differs from§ 5.06 of the Plan 

Ducument Section 5. 06 provides that: 

Upon a Participant's death, Disability 1T other termination of parti ::i ntion in the 
Plan: 

(a~ The Committee shall determine c. Beneficiary to whom payment shall be 
made. 
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(b) The Committee shall have the righ[ 10 (sic) any time, to desigrnme from the 
p1:rsons indicated below, the Beneficiary to whom payment of the E.enefit shall be 
rr.:tde. The Committee may designate one or more of the followin~;: 

I. Spouse; 

2. Parents; 

3. Children or lineal descend1m1 s of any of the children; 

4. A trust created by or for th1~ benefit of a participant; 

5. ff all of the above shall die prior to the death of the Partichant, then the 
Beneficiary shall be the estat·e of the Participant, if and onl:v if the 
Participant has executed a waiver of estate tax consequences in form 
acceptable to the Committt:e and Trustee. 

6. ff any Beneficiary shall die afo~r becoming Entitled to received Benefit 
(sic) and before distribution is made in full, the estate of :mch deceased 
Beneficiary shall become the Beneficiary as to such balance of 
undistributed Benefit 

Once <tgain, it should be noted that all references to tre Committee are, in and of-:hemselves, 

1k1.:eitful as will 1e explained more fully below. 

58 Finally, the SPD indicates that all applications for benefits under the Plan should 

be made to the employer, suggesting that the employer has some control or input into the 

derem~ ination of whether benefits will be paid out for valid claims. This is a blatant 

mi ;;representation, as Koresko, through his self-besi:o1Ned and self-interpreted plan powers and 

through his inten-elated entities, insists that he maintains all control as to whether benefits are 

paid, and he uses that control to deny full payment or ~ometimes any payment whatsoever. 

'.i9 Perhaps most significantly, a provisior of the plan requires payment of death 

benefits to be made pursuant to the policy of Ii fo in~;urance, regardless of any other provision in 

the Plan Documrnt or Trust Agreement: 

Incorporation into plan - Notwiths1anding anything in this Plan and ·:he 
Trnst to the contrary, in the event any benefit provided hereunder is 
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funded or intended to be funded by a policy or Contract, the tenns and 
conditions of such policy or Contrad (whether issued or pending via 
application) shall be constmed as terms and conditions for the payment of 
the (sic) such benefit. 

[l1us, •.me is led 10 believe that benefits will be paid ai~c.ording to the terms of the pDlicy and the 

IU1l fact:: value of that policy will be received by a ber e5ciary as soon as paid by the carrier. 

60. A; mentioned above, the Arrnngemcn1 was advertised as giving the participant 

access to his "VEBA money" at any time through plan amendment or termination. Many 

·Jrovisions of tht: documents would also lead a reader :o believe that the funds tht:: employer was 

~ontrimting and earnmgs on those funds could only be used for the participants' e~~clusive 

b(~nefit and coul·:l be removed from the Trnst for the employee's benefit even bef:re the 

ernplcyee' s death. 

61. The SPD advises the participant that: 

I: you terminate employment with your Employer, you may dect to 
continue coverage. If you elect to continue coverage, you must assume 
r·~:sponsibility for all subsequent prem:.um payments due on your policy. 
The policy will then be transferred i :ito your name and you will become 
the owner of the policy. This may be 1 taxable event. 

Si nee the insurance policies being purchased on the Jives of the highly compens2.t1;d employees 

a1e cc.sh value Ii fe policies, this transfer upon termination of employment transfer:; no1 just the 

oi::ath benefit potential but also the accumulated cast value in the policy. 

62. The SPD also informs participants chat they will receive the assets if the plan 

terminates In describing instances in which funds vv1ll be invested in assets other :han life 

i nsur rnce, the S PD states: "This may also occur clur1 ng the period after terminat:c1ri of the Plan 

whik awaiting distribution of benefits to Plan Par:ic1pants." 
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63 The Plan Document contains still addi1ional provisions that would lead 1he reader 

to beh;!ve the plans assets will eventually be distrib1t.ed. to him/her. 

• "The Plan and Trust shall be created in the United States for the udusive 
Benefit of Employees and their Beneficiaries." 

• "It shall be impossible at any time prior to the satisfaction of all Ii abilities 
under the Trust, with respect to the Employees of the Employer ard their 
Beneficiaries, for any part of the corpu~, or income of the Trust to -~·-~used. 
[() 1r:,_Qr diverted tg_,_[m.!]!!>!.~S _ftth~T tl~~R J9.r__the exclusive Bt::!Jt~.fi! o( 
~.!•~!!._Jj:mployees or_th~_ir B~n~ft~i!tx:_it~s " 

• "1'J1y and all ... contributions to this ?Ian by the Employer [other than an 
initial contribution attributable to a rni;take in fact] shall be irreYocable 
and neither such contribution nor an} income thereon shall be mied for 
or diverted to purposes other thalfl for the exclusive Benefit of 
participating Beneficiaries of the adopting Employer." 

• "Upon a Participant's death, Disability QL other terminatiQJL_ of 
parriciJJ111ion i11_th~_Pl<!n: (a) The Comrnittee shall determine a Beneficiary 
to whom payment shall be made." 

• "Conversion of Policies - Any Policies in effect pursuant to this Plan may 
contain a provision which shall permit, upon payment of an additional 
conversion premium, the conversion (without medical examinatio:1) of the 
Policy to provide individual coverage upon termination of Eligibility for 
coverage under this Plan." 

• "l;und Recovery - it shall be impossiblle for any part of the cont1ibutions 
under this Plan to be used for, or diverted to, purposes other than 11:he 
e,;clusive Benefit of the Participants or their Beneficiaries. 

(a) Upon dissolution of the Plan and/or termination •Jf the 
Employee's association frcim the League by virtue of an 
Employer's voluntary or involuntary termination of memb·~nhip in 
the League, any assets remaining in the Plan after satisfaction of all 
liabilities to existing Benefcia1ies shall be applied in one or a 
combination of the following, a.s selected by the Trustee or Plan 
Administrator in its discretion 

(1) Such remaining as~.ets shall be used to provide (either 
directly or through tht:: purchase of insurance), lifo, sick, 
accident or other bendit~. within the meaning of Regulation 
Section 1.50 l(c)(9), pur5uant to criteria that do not provide 
for disproportionate benefits to officers, sharehclders or 
highly compensated t::rnployees of the Employer; or 
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(2) Such remaining a~set~. shall be distributed to members 
pro-rata based on the total benefits payable to which such 
Member and his benefic~aries would be entitled to pursuant 
to ARTICLE 5 compar~cl to the total benefits payable to 
which all Members and their beneficiaries wculd be 
entitled pursuant ARTICLE 5: or 

(3) Distributions shall be based on objective and reasonable 
standards which do not result in either unequal payn:nts to 
similarly situated Participants or in disproporLonate 
payments to officers, shareholders or highly compensated 
employees of the Emi;loyer. 

(b) In the event an Employer terminates it membership ,n the 
League, either voluntarily or involuntarily, any distribution to 
Employees of such Employer pursuant to Section 9.02(a) shall be 
made only from the aggregace assets of the Trust constitufo1g the 
Participant Accountfs) attributable to such Employer's Empioyees. 
Without limiting the generality of the foregoing, distributions to a 
particular Participant may be based upon a formula, the nunerator 
of which is all compensation of the Employee during :rears of 
participation in this Plan, and the denominator of which is all such 
compensation for all Employt:es of the Employer earned during 
their years of participation. 

• "[N]o amendment shall: (I) Cause any of the assets of the Tmsl to be 
m .. ed for or diverted to purposes other than for the exclusive 81~11etit of 
P:uticipants and their Beneficiaries · 

64. L trking within the same document, hcwever, are contradictory provisions that, as 

im1:rp1eted by Kuresko, allow Koresko to divert the;: as~.ets as he sees fit. See, e.g .. Plan 

Docunent, § 7.o:;(f) (Insurance policies are owned b~1 Trustee and need not be dis1ributed); § 

3. U2 (j nsurance policies may be valued at $1.00 and changes in cash value need not be 

report:!d.); § 8.0.1. (Statements of account do not give any participant a vested intc;:rnst i1 any 

a~sets ), ~ 9.03 ( c)(3) (No vesting of any nght to acy benefit.). 

65 (Jf greatest significance is a provision within§ 9.02 that states: 

Nothing herein shall be interpreted to require distribution under Seclion 
9 02(b) of forfeitures or other ameiunts classified by the Truste1~ or Plan 
Administrator as unallocated experience gains or losses for the benefit of 
tl 1.e entire Trust; and the determination of amounts distributable hereunder 

24 

Case 2:14-cv-05287-WB   Document 1   Filed 09/16/14   Page 24 of 56



by the Trustee or Plan Administrator ~hall be final unless determ 1.ned to be 
arbitrary and capricious by a court of competent jurisdiction. 

Kore~.ko interprets this provision as giving him ca11e blanc:he to divert all earning~• and insurance 

proceeds that h{~ determines need not be paid to th1! b1!neficiaries. 

66. The Trust Agreement contains similarly misleading language sugg1;'.sting that 

bi;:neficiaries will receive the full benefit of assets .md insurance policies. See Tnwt Agreement, 

EI ghu Whereas (Trustee holds funds in a fiduciary capacity for the benefit of cov;~red 

emplc•yees); § 1 11 (Plan Administrator the "Namt:d Fiduciary"); § 2.1 (Assets a1d earnings may 

nut inLre to the benefit of anyone except an employee or beneficiary of an adopting employer.); 

§ :~ 3 ·Trust asstts exclusively for the beniefit of emp oyees.); § 4.4 (Assets to be divided into 

scparnte accouffs allocable to employees of each em Jloyer.); § 4.5 (If employer J1:·comes 

inelig: ble, its allocable assets are to be segregated.~; ~~ 4.6 (Earnings may not be used except to 

p..ty benefits or permissible compensation.);§ 9.l(a.) ~Amendment may not pennit use Jf assets 

f<:11· any purpose other than the exclusive benefit of c<:.vered employees.). 

6 7. As with the Plan Document, however, ~he Trust Agreement also co11tains several 

other provisions that contradict these terms and purport to provide Koresko with :L~ capability to 

control and use these assets as he chooses. Tmst Agreement, § 2.3 (Restriction on :liversion 

lirnited to time prior to satisfaction of all liabilities.), ~, 4.4 (Plan Administrator car reallocate 

fu rids :;redited tc specific accounts.); § 4.5 (Segregatfd assets of ineligible em pl oycr to be 

cfoposed of as directed by Plan Administrator.); § 5 .2 {Trustee has no responsibili ti other than 

.. t:, make payments and distributions as directed by the Plan Administrator."); § 5_:; (Trustee 

rm,st hl low direi::tion of the Plan Administrator or Advisory Committee.). 

68 T 1us, the documents are the epitomt:: of double-talk, and intentional .y drafted in 

'Uch a way as to ~;educe the reader/participant into bel icving the marketed expecti:.tons while 

'.~5 
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'irnultaneously providing the Koresko Parties with a textual pretext for defeating those 

.;:x pect11ions. 

69. The documents give the impression that an Advisory Committee2 appointed by 

the adopting employer will control most of the crucia. discretionary aspects of the :Jlan. For 

• "Upon proof of death, the Death Bent: lit will be paid to the beneficiary or 
bc~neficiaries in a lump sum or at the option of the Committee by one or 
more of the following methods." 

• The Advisory Committee shall have the right to designate beneficiaries 
a11d make determinations on payment 1:ifbenefits as they become due. 

• The Advisory Committee has right ·:o enforce the Plan in accordance with 
it;. tenns, and has responsibility to., inter alia, determine questons of 
employee eligibility, authorize distursements by Trustee, and de·:ermine 
applicability of benefits. 

• The Advisory Committee shall direct tbe Tmstee to take actions on behalf 
of the Trust. 

• "I N]amed Fiduciaries" [defined in Plan Document, § l.04(r) as the 
Trustee, Administrator and the membcn of the Advisory Commit:ee] shall 
meet no less than annually to "·formulate policies, practices and procedures 
to carry out the funding of the Plan." 

7C The SPD is particularly misleading in this area. It tells participants: 

The Plan Committee is a group of three persons who oversee benefits 
admimstration and determine day to day disputes which may arise under 
the Plan. One member is appointed by your Employer, another rr. ember is 
kgal counsel to the Plan, and the thin: member is an independent p:rrty. 

2 The Advisory Committee is also referenced as the ··committee" or "Plan Commi'tee" thus 
c.1usir1g further confusion in the Arrangement 
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7 l In· act, no Advisory or Plan Committ,~e for any Koresko sponsored plan has ever 

111e1: or 1:ver done anything after execution of the A.dop':ion Agreement. Koresko ju:;tifies this 

1 ·1rc1ugr 1wo stratLgems. 

72 Fir ·;t, he includes the following langua~,c in the Plan Document: 

If m Administrator has been named m the Adoption Agreement, it 
sh;11l assume and perform all anc •::a.ch and every, duty anc 
re~.ponsibility to (sic) the Committee 

* * * 
Tbe term "Committee" as useo herein shall include the 
";\dministrator" unless the context of the instrument indicates a 
contrary intent. 

73 The pre-printed portion of the Adoption Agreement every employt:r must execute 

names an Administrator, PennMont. Thus, the SPD intentionally misleads participants as to who 

is 111 Cl)ntrol of the Plan. 

74. s~:cond, every Adoption Agreement designates Koresko as a memb;:r of the 

Advisxy/Plan Committee and is pre-stamped with his signature accepting the appointment. This 

scGtio1 further provides, in Koresko' s standard small orint, that: "This election by 1 he Employer 

is 11Te11ocable ard supersedes Article 6, St:ction 6.C•l o:rthe Plan." Section 6.01 :y: the Plan 

purports to give the Employer the authority to appoim Advisory Committee members. Adoption 

Agretment, § 91 b) states in its pre-printed portion ·:hat "John J. Koresko, Vis appointed as 

sccre1 ary of the Committee and the Committee and tne Trustee are authorized to act upon the 

si.gna:u.re of the Secretary alone in matter:; pertaining to the Trust and the Plan." 

75. When an employer that is a memb1~r of the Advisory Committee altempts to be 

involved in any manner regarding payments of benefits to beneficiaries, or ques[i :ms Koresko' s 

a.nhciritv, they lre quickly admonished. In other words, all of the elaborate language about an 
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!\dvi~;c.ry/Plan < '.ommittee, how its members are appuintecl and its varied functiorn• is a complete 

£1 ullit,r. 

76 The sleight of hand that makes the Advisory Committee disappear is part of the 

o·ver-all illusion Korcsko creates to entice the unwary :nto thinking there are a nunber of 

sqoarnte entities involved in the Arrangement, an illu~ion that implies legitimacy c.11cl the 

e 1listence of cheeks and balances when none exist. 

77 'f 1e Slllperficial structure Koresko crec.ted includes: (i) a League., (ii; a Trust, (iii) a 

Truske, (iv) an Administrator, (v) Counsel, (vi:1 a' plan," (vii) a VEBA, and (vi) an 

1\ dvisJ1yJ1>Ian Committee. In fact, this ha! I of mirnr~ ~eflects only one face, that of John 

K1:irCS(O. 

78. A·~cording to the Adoption Agreemen1, the "Trust Name" to be irn1eied in 

:~ ! .04(aa) of the Plan Document is "The Regional Employers Assurance League, R~gion 2, 

Chapter A, Voluntary Employees' Beneficiary Assoc1ition Trust." However, no documentation 

evi dencmg the actual creation of such a trust ex1sts The Trust Agreement is referred to as a 

~/lash!r Trust AFreement" and Trust Agreement, § 4.1 (a) envisions the Trust being di\iided into 

•epara:e Trust accoums, one for each REAL chapter. mt there is no evidence indicating any sub­

u11 :;ts were actua ly established. 

79. R·~gardless of whether separate chapter tmsts ever existed, the Trust (or Trusts) 

w·a;; and is a phantom, for the supposedly independcn1 trustee of the Trust entered into an 

1greerr ent delegc ting control and operation of the'( fll',t to Koresko's law firm. According to 
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l{_nres~ o, these cust0<hal powers delegated to him include: "the right not only to surrender, to 

·e·iarrw, to sell, tc do anything at all with those [insmacce] policies." He claims thE delegated 

,x1\ve1~. also incltde: 

[A]uthority to sign and execute any and all necessary documents 
ard forms to transact business involv~d in the insurance policie~, 
the insurance policies or any policies that were delivered pursuant 
to the arrangements to effectuate the tem1s of the trust, including 
but not limited to surrender of diange of beneficiary of, 
application of payment premium to, change of ownership of, 
w thdrawal of, cash value from and/or borrowing from any policy. 

80 In making this claim, Koresko relies on a custodial agreement betvv'cen him and 

the bogus trustee Adopting employers, employees ann beneficiaries are not privy to t:hi s 

,;;u stocliaJ agreemt~nt and are unaware of its existence 1mtil Koresko drags it out to justify his use 

:>r mm·t:ment of: unds. 

g I Tl·.e powers the Trustee delegates to Kc1resko per the alleged custo:ial agreement 

arc 1101 powers tre Trnst Agreement gave to the Trt.stec in the first place and, thu:;, were not the 

Tn1stc ~' s to dele,~ate Article V of the Trust Agreem cnt enumerates the Trustet::' s rowers and 

1101hin~ therein e'1en hints at the right to sell the polici.~s, change policy beneficia~ies, change 

prnicy ownership, withdraw cash value or borrow fntm life insurance policies. So, in another 

dnifl:ing sleight c.f hand, Koresko, qua trustee, delega1c:;; to himself, qua law firm .ind delegatee, 

po•Ner; the trustt:e never had. 

82. Nl)t only, according to Korcsko, has the trustee delegated its authori~y to him, it 

ha.-~. ceded the right to any information concerning be :rust it supposedly is trustee Df 

83. The authority to delegate Trustee func:t.ions to Koresko appears to be obscurely 

and ckbiously sanctioned in the last sentence of§ 2.0~ of the Plan Document, which provides 
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th.ti.: "Any reference in the Plan and Trust to '"Trus :ec' shall also mean "Plan Adm: nistrator" 

v. hen 1 duty, pri ,rilege or immunity has been delegated." 

84. According to the Plan Document, this delegated authority may well include "the 

ii,;ht u involuntarily terminate the Employer's participation in this Plan ... for any ... action 

attributable to tht~ Employer or its Employees which rhe Trustee, in its sole and ab!iolute 

di scre~ion, detenmnes to be conduct detrimental to the League, this Plan, or the Tr.Lst, .. " 

35. lr1 practice, Koresko deems any challenge to any of his decisions, r._-:luding 

be :1efi ~ determinations, as such detrimental conducl and, according to Koresko, a~; :1 basis to 

1k:Jrive a beneficiary of any benefits. 

86. Pi::nn Public Trust the trustee immediately preceding the appointrne1t of the 

Jndeprndent Fiduciary (referenced above) does not evi~n have phantom separation from Koresko. 

It is O\vned and controlled by him. 

8 7 The Administrator, PennMont, is ov. rn~d and controlled by Kore!;ko md has no 

er,-1 plo:1ces. Thus. whether a beneficiary is entitled to '.1enefits is determined by Km.,~sko. 

PennMont's "CounseL" the Koresko Law Firm and it~ ;;taff, are one and the same as PennMont. 

88. The Regional Employers' AssurancE Leagues ("REAL") are completely 

:p.11em :!ral. 

89. Tllough the introduction to the A.doption Agreement states the "Employer is a 

'1cmb{:r of the R1::gional Employers' Assurance Leagues (hereinafter "League"), Region 2, 

::hapter A," employers do not execute an application ":Jr League membership nor are they given 
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:tny documents tliat purport to outline League mies ur by-laws, let alone document:> relating to 

:be employer's region or chapter 

90. Despite the complete lack of documentation concerning the Leagu, the Plan 

D ncurrh~nt states that 

and, 

Il~mj11gi._!ion of Lea~_~erp.ber~hiP. - An Employee who otherwise meets 
the requirements for eligibility and pc:crticipation contained herein :;hall be 
a participant in this plan only during the period the Employer is a member 
ot' the League. Upon termination of the Employer's League meml:ership, 
"'~ether voluntary or involuntary, the Employee shall have no fon:hi~r right 
to the benefits hereunder, including without limitation, those benefits for 
"' t1ich claims have been made but not yet paid on the date Lt~ague 
membership terminates. 

Tile League shall have the right to 1mt::nd this Plan, in its sole discretion, 
from time to time and to amend or .:;ancel any such amendments. 'lvithout 
Ii rniting the scope of the forego[n:~, such amendments may include 
modification of the status of this pi an for federal income tax puq:oses if 
future developments in the law indicate the utility of such change. 

91. A; to the League's governance and where the crucial powers of invciluntary 

termination and .irnendment actually rest, the only information is contained in the Tmst 

A!:!rec;: -nent, which describes the League as a non-pro: it Pennsylvania corporation. See Trust 

.\!:!ree -nent intro:luction. However, a search of the Pennsylvania Department o:f State on-line 

records turns up no such corporation. 

92. A·~cording to the Tmst Agreement, the Secretary or Assistant Secretary of the 

Li::agu~ is to cert1fy to the Trustee the names of tho:;e authorized to act in various capacities. But 

no such corporate officers are otherwise identified an:I, since the corporation doe~; not appear to 

have actually be1~n created, records which might re,re;il the identities of the officern are non-

e,..1 ste11t 

JI 

Case 2:14-cv-05287-WB   Document 1   Filed 09/16/14   Page 31 of 56



9.1. As REAL is the purported settlor of the Tmst and REAL does not e,jst as an 

eniity J at can own property, the entire Tmst is ttse L1 fiction. 

94. A~; in tihe case of the Advisory Commtlr.ee, the League's function HS even a sham 

separatt:: entity is done away with by another provision of the Koresko documents. :)ection 11.3 

of the Imst Agreement provides that: "Unless othe:-wise specifically stated in the notice or 

directio1, notice or direction from the Plan Admini:;trator shall be deemed to be nolice or 

diriectiJn from the League." In other words, PennMont speaks for the League unle~•s it says it 

95. One final nail in the coffin bearing any possible independent life for the League: 

The 2002 Tmst Agreement's signature page indicates that Mr. Koresko signed on l:ehalf of the 

Lcagu:: as Attorriey in Fact. 

The_Y~Jl~ 

96. Tte Vl~BA is never defined in the documents. According to the Pt:r n.Mont 

website. the "REAL VEBA is a special trust which is :;et up to provide certain type~ of benefits 

for employees and owners of sponsoring companie:;. · ff so. it is just another name~ for the 

ph rntcm Trust d scussed above. 

Tl1c Plan - - ---- ~~ 

97. Wi1hin the bizarre world of the Kort:s~ o documentation, even the basic term 

.. p1an" is subject to confusion with alternate definitions at the ready as circumstarces may 

98. 'I he Adoption Agreement defines t~e Plan as the "David C. Spokane Orthodontic 

.\.';sociates. P.C., Health And Welfare Benefit Plan." Tims, per the Adoption Agrct::ment, each 
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< doptin~ employel' establishes its own plan. But even the Adoption Agreement cre11.1~s some 

' on fosi Jn The tit e of the Adoption Agreement bears a different name for the plan, calling it the 

' Voluntary Empl1~yees' Beneficiary Association Heahh and Welfare Benefit Plan fer Employees 

'!•t' David C. Spobne Orthodontic Associates, P.C" 

99. Thi~ Plan Document incorporates the name set forth in the Adoption 1\grcement, 

1ut. per·~ 1.01 of1:he Plan Document the name is. ac11rn1ly the employer's "Health md Welfare 

J.e11efit Plan." Ard the title of the Plan Document christens the plan with yet a fourt1 name, 

Region.ii Emplovcrs Assurance Leagues Voluntary bnployees' Beneficiary Assocaation Health 

inc. Welfare Benefit Plan for Employees of David C. Spokane Orthodontic Associates, P.C ." 

I 00 The Tmst Agreement throws more m atcrial confusion into the mix ::t defines 

'Plan" as "the REAL VEBA established by each Chapter of REAL pursuant to this Trust 

1\.greement and adopted by each Adopting Employer" This definition not only appears to 

:onflate any distinction between the Trust and the Plan (see above where Pen~fom website 

:lescribes the RE,\L VEBA as a trust}, it raises mnbig1.,ity as to whether there are ;t~parate plans 

for eai;:h employtor or only one plan. 

lOl. Fi11ally, buried near the very end oftht: Plan Document is a provision that 

pu 1vorts to make all the indications that the employer nas created its own separate plan 

1m:ani 1gless. Thi.: last two sentences of§ 10.19 of the Plan Document states: 

The e)(ecution of an Adoption Agreement by a Participating 
Employer shall not give rise to the creation of a new Plan, but shall 
bi:: construed as merely the adoption of a separate benefit structure 
u'1der the League's Plan consistent with Regulations Section 
1 414(1) -- l(b)(l). This Employer's plan is an integral part of the 
League's plan so long as the Emplo:1er ;s a member of the League. 

102 hi other words, though the Plan Document states that it "evidence:; the Plan 

pcrtion of a Voluntary Employee's Beneficiary As;ociation Plan and Trust ~sta.Q_J_iig~_Ql>y_th~ 
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E 111pJoj1_er for th:: benefit of its eligible Employees," another section states the employer 

e~•lab! :shed a pla 1 that is not a plan. 

l OJ. If it is even possible to further confuse 1he matter, up until 2002 ennloyer 

cnntn Jutions w~:re made for the benefit of individual, employer specific, welfare benefit plans. 

l 04. Thus, according to these strange documents, the League is an unincorporated 

;:nrporation, i.e. 11 nullity, the Plan may or may not bt the employer's own VEBA, )eparate trusts 

t(11 ead1 alleged diap:ter of the non-existent League may or may not exist, Advisory Committee 

11 l::am Plan Administrator, the independent trustee is not independent, Trustee m.1~1 well mean 

Pl~rn Administrator, Plan Administrator means Pennl\'lont and PennMont means the c:::rnployees of 

105. Tile documents contain what amounts to a prospective release ofKcresko and his 

'/<l '.i ous entities. Section 10.11 of the Plan Document provides: 

R(~~_c::!iQL<!rrcill~lea~~fuLPaymem. Any payment to a Participating 
Employee, his legal Representative, beneficiary or other permitted 
party, shall to the extent thereof, be in full satisfaction of claims 
hereunder against the Plan, the Tmslee, Plan Administrator, and 
Employer, any of whom may require !iUch Participating Employee, 
hi:; legal Representative, beneficiary or other payee to execute a 
receipt and release in such fonn as shall be required by the Trustee 
or Plan Administrator, in its sole discretion. In the event cf 
termination of participation in t~e Plan, the trustee or Plan. 
Administrator may require such a receipt and release from the 
Ern.ployer. 

As th s gives Kcresko the power to insist upon a rdease before paying even undisputed 

benefits, it, in effect, forces the beneficiaiy to make :i true Robson's choice. 
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I 06. Korcsko's documents contain clause~ that purport to bestow upon h·n in-evocable 

1owers of attornev. These include: 

• 

• 

• 

. 07. 

Adoption Agreement, § 9(b) - 1 tTevocahl e designation of Koresko .:w secretary of 
tht Plan/ Advisory Committee. 

Plan Document, § 10.21 - "Employer hereby appoints the Administr.1tor, Trustee, 
or their delegate its attorney in fact with respect to all questions, controversies, 
and issues relating to the Plan before the Internal Revenue Service a~ld 
Department of Labor. This power of at:1Jrney is irrevocable." 

Participation Agreement - Provides "Li rnited Power of Attorney" frrnn employer 
to PennMont and Koresko "with respect to all matters connected vvi1:1 and/or 
related to the procurement and mainter ance of benefits payable to Employee 
pursuant to REAL VEBA and the Enployer's Welfare Benefit Plan." 

K:n-esko interprets these powers of attorney as granting him the righ1 to take 

wllate\'ff actions he pleases regarding the life insuran~t: policy proceeds upon the p.uticipant's 

death. He also interprets the power of attorney as givlllg him immunity. 

l 08. When convenient, Koresko uses this p.11ported power of attorney to insist that he 

speak~ for and actually represents the interests of tte beneficiaries he is defrauding. 

109. K·Jresko also interprets the power of a:torney as allowing him to make payment 

0111: of trnst asset•: for whatever "fees" or "trust rela1:ed :;ervices" he deems appropri;1te, including 

w l11atcver legal foes he chooses to have paid to the Kc 1resko Law Firm and adminiscrative fees he 

;:hoos,~s to have paid to PennMont. 

110. ·1 ~e plan contains several reference~; t 1J the Employee Retirement Income Security 

Act C ERISA") 'lnd the SPD informs participants t 1a1 "The Plan is covered by the Employee 

Retinment Inccme Security Act of 1974 f"ER1SA'') which was designed to proti::ct employees' 
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ri ,2hts under bendit plans." Further, the Pl an Docum;!nt contains numerous refer,;!11ces to 

ERJSA, indicating that terms within the Plan shall ha\1e the meaning as given by EIUSA and that 

thi;: plcn '"shall b1: construed as intending compliance with same." Also, the Plan srecifically 

references the EJU SA provision regarding pre-empticn of state law claims where i1 discusses 

''Applicable La\\ " 

l 11. Kl)resko, however, flip-flops regarding the applicability of ERISA to the plan at 

hi:; convenience. Thus, references within the documents to ERISA further mislead employers and 

pa1tic1 Jan ts rega~ding the protection of federal law, \.\Iii ch Koresko deems meaningles~ 

depending on his self·interest. 

l 12. A related case brought by the Depa11nwnt of Labor, Solis v. Koresko, No. 09-0988 

(E D. Pa.) provid.es insight into Koresko's interpre1aticn of the documents. This includes his 

view that he can 1rne plan assets designated as surplus 1:0 pay his attorneys' fees and that such 

:ct1011H:ys fees a1·~ a legitimate expenditun:: under plan terms. 

13. The Arrangement, as Koresko interpre::; it, differs from the impressi<m created by 

1:he marketing ani:l by the convoluted documentation. In essence, Koresko interpn~t~; the 

·\.nangement as nothing more than his unsecured prorni se to possibly pay a death b1~nefit upon 

1:enns Hnd conditions he can determine and revise at hi) sole discretion. He is the ~;ole arbiter of 

:·midement to benefits, has the authority to amend the Plan at any time to change Ji:-nefits and 

:ligibility requin: ments, and can use Plan and Tmst a~.sets for any purpose he deem:~ appropriate. 

Kor~sl~,'s lJ.nf~ttere~l_Vse Qf.fJ:m._.'_'_S!IrJJlus'' 

114. In terms of the long-term scheme, pr,Jbably the most significant fact is that 

(oresko reads hi:; documents as granting him the scle discretion to declare Trust and Plan assets 
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as 'surplus.'' Sue h. a declaration, according to Kore;k::•, frees him from any fiduciary 

re:iponsibilities u constraints on how these suppost::dlv surplus assets are used. 

l 15. Tle primary source of this "surplus'" i~. the life insurance proceeds clenit:d plan 

participants, either through a determination of ineligibility 1.)f through coercing acc·;:ptance of the 

1m:sent value of t 10-year payout of the proceeds. 

l 16. Kl)resko utilizes a number of pretex1s 1.0 allocate insurance procee1fo as surplus. 

For example, Koresko claims the documents contain a 'bad boy clause" and he inkrprets that 

clause as permitting him to deny benefits-· and turn the insurance proceeds into surplus - for 

techni•:al and/or encouraged errors, such as an inccnt"ct census form. 

117. Tie ''bad boy" clause states: 

Qt~~rnl Limitation_9_1!_B~nefit.PJ!YIT1eni: Notwithstanding any 
provision of this Plan and Trust, a Panic:ipant who has less than ten 
y1~ars of participation shall forfeit any benefit payable hereunder if 
it is determined by the Plan Admini :;trator that he has engaged in a 
di ·;qualifying act with respect to the Employer, Employees, or to 
the League. A Participant shall be deemed to have engaged in a 
di-;quaLifying act if he is determined by the Plan Administrator to 
have: (1) been guilty of committing theft, fraud or embezzlement 
with respect to the Employer; or (2) committed any criminal act or 
malicious act [not rising to the level of a crime] which damages the 
p1~rson or property of the Employer, Employees or the League. The 
judgment of the Plan Administrator a5 to whether a Participant has 
committed a disqualifying act shall be final, unless made without 
e'iidence to support such judgment. 

118. K•)resko interprets this clause as givin:~ him discretion to assert a violation of the 

''bad boy'' clause and disqualify a participant from :heir entitlement to a benefit. H;· uses this 

di -.cre1 ion to deprive beneficiaries oflife insurance pm::eeds for trivial reasons, such as census 

t:n ors. 

l 19. K·xesko also uses the ''bad boy" claJse as a means to intimidate employers who 

dnllenge an offer of reduced death benefits to one th;!ir employees. If an employer or 
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1enefkiary challrnges a benefit detennination, the Koresko Parties accuse them of 1·iolating the 

:lause md riskin~~ fmfoiture of benefits. 

120. Koresko also interprets the documents JS. permitting him to treat as" mrplus," i.e. 

sol ate from the i:otential claims of any beneficiary 1Jr participant, amounts realized when 

nsurarce companies who have issued policies on the participants' lives demutualize. 

12 l. Kr1resko further interprets his agreements as permitting him to sue any participant 

,vho disagrees wi1:h hun and to use that participant's \'EBA funds to finance the litigation. 

l 22. Perhaps one of the most outrageous 1,i,2.vs Koresko deprives benetkiaries of the 

1 n •:urance proceds and funnels those proceeds into ''surplus" is by telling the hdr s of owners 

who e,;perienced bad economic years preceding their d1eaths that they are entitlt!d to nothing for 

that re.1son Whi~n joining the Arrangement, O\.\ner1employees are led to believe th,~ exact 

op positc will occur if times are bad. 

123. K1)resko also coerces the bt:neficiari es of the insurance policies to accept roughly 

:w<~·o less than th;: face value of the policies, the differ cnce effectively going into hi' pockets as 

" ~· u rpi .. rn. ·' 

124. K.)resko views his documents as pe1rnitting him to eviscerate the value of the 

death Jenefit he promises in other ways. He claims tr at since his documents don't :my when 

J(~nefit paymenb are supposed to start, the;: inception Gate is for him to decide. lfo :ilso claims. 

that he can pay benefits in such a manner as to effect vely pay nothing for ten yearn. Any 

financial gain to the Trust resulting from these variou:; ways of denying or limiting benefits 

K,Jresko considers "experience gains'' that are "surplu!;" for the benefit of Mr. K1w~sko. 

125. Docurnents produced in Solis v. Kore.·.-ko show that from 2002 to 2008 employers 

paid .3pproxima1dy $158 Million in contributions of which approximately $104 JvJ1llion was used 
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!:or premium dollars that went through the Koresko ct.: ntrolled trust account and wai; used to 

puchase life insurance policies. 

· 26 C11nservatively, this amount of premiu n dollars purchased at least $ )00 Million 

'n msurance coverage on the lives of plan partic1pants 

27. The vast majority of the participants arc still alive and, therefore, their 

beneficiaries have yet to realize that, upon the participants' death, the insurance procE:eds will 

drher he skimmEd or completely converted for Kor~sko's personal benefit. 

: 28. ben if the policy proceeds are only skanmed based on Koresko's "present value" 

-cam, approximately S 100 Million will be converted from the rightful beneficiarie~. to Koresko. 

· 29. Dr. David Spokane operates an orthodontics practice in Pennsylva:1i.1. 

· 30. Dming 1999, Spokane spoke with a :::olleague about ways to reduce busmess 

·~~x pemes and retain employees. The colleague sugge:;ted looking into joining a VEBA, whereby 

Spokane could p1.1rchase life insurance for himself and his staff and deduct some of the costs as a 

bt1~;.inc~s expense Spokane's colleague recommended that Spokane contact Lawrence Koresko. 

31. Shortly thereafter, Koresko, Spokane, .md Spokane's CPA met to di:;cm.s the 

RFAL VEBA At ·imgement. 

'32. K:>resko served as Nationwide and the •Jther Koresko Parties' agent. inducing 

rn;Jivirnals such as plaintiffs to purchase Nationwic.e Ii fe insurance policies and enter into the 

K·Jresko Arrangfrnent 

Y3. K:>resko advised plaintiffs of all the ste::s necessary to enter into tlu::: 

A ran~.ement. 

34. K:>resko advised plaintiffs that 
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a. Spokane Associates would be;~ ab11~ to terminate the plan at will and retain 

:my life in:mrance policies, in tact, with their ca~h value; 

b. :Spokane could use the Arrangement to purchase cash value li:e insurance 

on his own life, 

c. Spokane Associates could purchase life insurance on the live~. of Spokane 

Associate:;' employees and provide this life imurance as a benefit to reward loyal 

Spokane Associates employees; 

d. The premiums paid for these pc·licies would be tax deductibt~; 

e. The cash value of th1;: policy cuvering David Spokane's life would 

a.ccumulme for his personal benefit on a tax-ddi~rred basis; 

f. ln the event of the d1;:ath of any 1Jf the covered employees, the entire face 

amount ot'the insurance policies would imrr,ediately be paid to the beneficiELries they had 

chosen; 

g. Spokane could use the a.ccumwated cash value to pay for certain expenses 

:;uch as medical and educational expenses; ;:,nd 

h Spokane could access the ca!;h 11alue at any time by terminaLng or 

unending the Arrangement. 

135 K .:xesko repeatedly assured plaintiffs :hat the Koresko Parties would prepare all 

th: necessary dcwments, promising that Spokane ~•inply had to sign them to conplete the steps 

neces!;ary to participate in the Arrangement without ta:<: consequences. 

136. In order to purchase the insurance pol11:ies, Koresko informed Spokane that 

Spok<,ne Associates had to execute the Adoption Agreement Plaintiffs were also ·Jrovided with 

the l\laster Plan Agreement and the Trust Agreemcn1 
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· 37. In reliance on the truth of these variow; representations and on the various 

prnmo:ional makrials given to them by the Koresko P.1rties, Spokane Associates e:<ecuted the 

Jo.::uments and entered the Arrangement. David Spobne then purchased life insurance on his 

:>\1, n Ii 1: through the Koresko Arrangement. 

l38. K'>resko advised plaintiffs that the 1dicies should be purchased from Nationwide. 

139. Upon information and beliet~ Nationw de had actual and/or constmctive 

knowl·~clge of all the material aspects of the REAL \/fl3A Arrangement. More spt>~ifically: 

a. Nationwide had actual and/o· co11stmctive knowledge that the REAL 

VEBA A1rangement was designed as a pass-through to allow the owners of closely held 

companits to purchase cash value/pennanent i fe insurance and claim the premi urns as 

business \~xpenses; 

b Nationwide had actual and/or constmctive knowledge that the REAL 

VEBA Arrangement was designed to allow the owners to access the accumulated cash 

value in tile life insurance policies by tennina:ing their participation and that the owners 

were the 1me equitable and beneficial owners of the policies; 

c. Nationwide had actual and/or constructive knowledge that. despite the 

Koresko Parties assertion that ''all a.ssets were available to satisfy all clainrn," in fact the 

Arrangement had been structured so that participants and beneficiaries coJ d not make a 

recovery if the insurance policies purcbasec on their behalf were not avail a hie to fund 

payment ,~ven though all participants were lee to believe that the policie:s w~re theirs and 

that the trust functioned as a straw party; 
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d. '\Jationwide had actual and/or constructive knowledge that th·:· claimed tax 

benefits 01 the REAL VEBA were highly qu·~s1ionable and unlikely to survi 1·e IRS 

s..:mtiny; 

e. Nationwide had actual and/or constructive knowledge that in the absence 

cf the business owner's ability to access the cash value of the policies it m.1de absolutely 

r o sense for th1~ business owner to pay the sub :>tmtially higher premiums ,,ssociated with 

the cash v.1lue policies being purchased thro.igh the RE.AL VEBA Arrangement, and 

f. Nationwide had actual and/or c:mstructive knowledge that thi~ REAL 

VEBA Arrangement required the business owners to contribute amounts equivalent to the 

premium~; being charged for the cash value poh1::ies and that the business owners were the 

actual pa;,ors of the premiums Nationwide received 

l40. llpon information and beliet~ despite 1his knowledge, Nationwide r·~rmitted and 

encouraged its agents to sell Nationwide policies via 1he REAL VEBA Arrangement and 

encouraged the Koresko Parties to promote Nationwi.de as one of the insurance companies of 

dwice when marketing the REAL VEBA Arranger1err:. 

141 . t\ 1tionwide paid the Koresko Partie:; su:Jstantial commissions in e'c:hange for 

:mm1c·ting and sdling Nationwide policies through the Arrangement. 

142 11) purchase the policies through the Arrangement, Spokane Asso1::iates was 

required to and did sign the Adoption Agreement. :;pornne then applied for and purchased the 

following Nationwide cash value life insurance policv through the Arrangement: Dr. David 

Spokcne (insured)- Policy No. Nl00470400 - $2.,00C1,000 00 initial specified lac~: value'' 

1 Dr. :;pokane' s policy has an increasing death benefit option based upon Spokam: Associates' 
cuntributions m;lde over time. 
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143. To pmchase the policy, Spokane A~;sociates paid an initial premium of 

$69,5 )J 28 to ore or more of the Koresko Parties for the benefit of the OrthodontiG WBP. 4 

144. This sum was then transferred to Natl.:mwide, which paid the Kor,~~;ko Parties 

substantial commissions in exchange. The policy 1va s. on its face, owned by a tru5tee ''f/b/o the 

D;:Lvid C Spoka'tc: Orthodontic Associates, PC., \\'el fare Benefit Plan" and the beneficiary was 

ah;o a trustee f/Clo the David C. Spokane Orthodortic Associates, P.C., WBP. 

145 After this time, plaintiffs continued pi:ving contributions to the K011~sko Parties 

fr11· the benefit of the Orthodontic WBP. Plaintiffs estimate they paid between $5C,OOO and 

$70,000 per yea;· for approximately three years, for the benefit of the Orthodontic WRP. 

146 Plaintiffs frequently requested accountmg statements from the Korcsko Parties 

dcscnJing exactly how much money had been con1ributed and accrued for Spokar,~'s individual 

pnhcy, :mt the K oresko Parties stopped providing statements in or around 2005. 

147. Approximately one year after the Korcsko Parties stopped providia;~~ accounting 

~;tatements to plamtiffa, plaintiffs learned that the Intnnal Revenue Service ("IRS":, began taking 

action against th.;: Koresko parties and REAL VEBA participants. Koresko repc:ateclly assured 

plaintiffs that th{: Arrangement was legal, the IRS wa;; persecuting the Koresko parties, and that 

plaintiffs had no-.hing to worry about. Plaintiffs often received form letters memorializing these 

pc::;itic·ns from John Koresko; plaintiffs also received a:;surances from Jeanne Bonney, Larry 

Towmend, and Lawrence Koresko reiterating the sarni~. 

1 The Koresko Parties also charged Spokane Associate~: additional fees for setting up the 
On:hoc.cntic WBP and for purchasing the Nationwide policy. 
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148. At. the same time, the lRS audited both Dr. Spokane and Spokane A:)sociates. 

The K;resko Parties instructed Spokane to consult John Koresko about how to handle the audit, 

and Jeanne Bonney -·one of the Koresko Partie;;' agents and attorneys - representt:d plaintiffs 

1'01 some aspects of their IRS matters. Months later, when asked whether the Koresko 

.\uangement wa~; legal, Bonney promised that the Koresko Parties' actions were legal and 

in•:tead suggested tha1 IRS had changed positions micl-:;tream. 

149. A so at this time, plaintiffs began to inquire about exiting the Korcsko 

Arrangement. Spokane conducted yearly telephone ca:.ls with PennMont to determine how much 

·~a:;h value his policy had accumulated. After his c;1sh value had grown to roughly $450,000, the 

K 1H"es <O Parties informed Spokane that they were no longer willing to provide information -

1;!'/1~n C•\'er the phone. 

l SO Fed up with the Koresko Parties ta.cti 25, Spokane demanded to w1Ltdraw from 

th(: Arnmgement. But the Koresko Parties refused his demand because, according to Koresko, 

pdnn:t ng plaimdfs to exit the Arrangement woulCl suggest that the REAL VEBA was just a 

sham, and doing so could have negative implicaticns !~)r other REAL VEBA panii:ipants - and 

the Kmesko Panics themselves. 

15 l. L1wrence Koresko further claimed that the Nationwide policy and .ts cash value 

belonged to the REAL VEBA, and that it was no lon.~cr ckar whether Spokane wculd be able to 

a<:ces~; 1is polic~ 1 's cash value once the Koresko Parties' IRS troubles were resolved. 

152. Though the Koresko Parties refused to 1:ransfer ownership to plaintiffs, Lawrence 

Koresko promised that, if nothing else, should 'Spohne die, his beneficiaries would receive the 

fu':I face value of his Nationwide policy as a death benefit. 
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l S 3. In •;um, plaintiffs were left with nothing but assurances: the REAL VEBA Trust 

' 0'-1:nec" Spokane's insurance policy, the Koresko Parties held and controlled plaim1ffs 

1i:.:c.Jmulated cash value, and plaintiffs could do nothing about it 

l 54 Plaintiffs' hope for any return on investment began to diminish during the 

.urn mer of 2013. Plamtiffs learned that the: DOL had commenced a lawsuit again:;t Koresko, the 

l(c1·:·esko Entities and others, asserting various breache:-. of fiduciary duty in conne•::1:on with the 

. 1p1;:rati an of Kortsko' s 419 A( f)( 6) Arrangt::ment. 

155 PLtintiffs also learned through investigation into the facts surrounding the DOL 

:p;1·sui1 and other related litigation, that 

a The Koresko Parties had deceiv1~d them and that the Koresko Paities had 

no intention of honoring the representations that induced them to enter into 1he 

Arrangement; 

b. The Koresko Parties. had been using the accumulated cash value in many 

REAL VEBA participants' insurance policies for John Koresko's personal bendit Upon 

1his realization, the District Judge, the Honcrab1e Mary McLaughlin, eventeally removed 

1he Kore~.ko Parties from any positwn of trust relating to the REAL VEBA md the 

:SEWBP frusts, attempting to avoid any furth;:r theft of Trust assets. An In:lependent 

Fiduciary (IF) was appointed to take their JHa<>~. 

c Contrary to the Koresko Par1ies' representations and contra1:v to the 

impressicn created by the Plan documents: (i) the Koresko Parties interpr1;!11~d the 

Arrangement as permitting them to deny or substantially lessen the death benefit 

beneficiaries would receive; (ii) that the Kcresko Parties interpreted the ..AJrangement as 

permittir g them to borrow against the c;1sh value of the life insurance policies Spokane 
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' . 

i\ssociates purchased; (iii) that the Koresko Parties would not permit the plaintiffs to 

withdrav. the insurance policies or the cash value accumulated within the policies if 

Spokane Associates elected to terminate its participation; and (iv) that the Koresko 

Parties a~.serted they had the right to unilaterally alter the identity of benefidaries, the 

.lmount of the benefit, and any other aspect of the Arrangement at their ab solute 

discretior. 

156. Though aware of the DOL lawsuit, pl2.intiffs were not aware until later in 2013 

th::1t the Koresko Parties had been converting the cash value that had been accumulating in the 

im.ura 1ce policies nominally owned by tht! REAL \!EBA and the SEWBPT. 

l 57. l. nbeknownst to and hidden from plaintiffs: 

a. Upon information and belief bc1ween August and November 2009, the 

Koresko Parties withdrew more than $35 m[Jl 11Jn in loans from insurance p:>licies owned 

by the Trnst for the benefit of plaintiffs and oth~r Arrangement participant~ 

b In 2009, the Koresko Parties unilaterally amended the terms of fo.e 

documents purportedly governing the plan w a~; to prevent plan participant~. from 

obtaining information concerning the insurance policies that the Koresko Parties held as 

:>traw parries for the plan participants. 

c. Plan participants w~:re not pro• ided with copies of the amendments and 

were onl;1 provided with limited, misleading and false information about the nature and 

reason for the amendments. 
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' ' 

d The Koresko Parties then utiliz·~d the illegitimate changes in policy 

ownershir, the invalid amendments and otht:r '~oncocted documents to remove the 

rnaximurr amount of cash value from the policies via loans. 

158. Ater learning of the general conversion~;, Dr. Spokane contacted Nationwide 

1t1 empting to det;:rmine whether the Orthodontic WB P had fallen victim to the Kori.::sko scheme. 

But the representative at Nationwide refused to provide any documentation information, 

.:lir-ecti1g Spokane to contact his plan administrator or f:duciary for information regarding his 

policy· s cash val1.1e. Of course, both the administnr:or and fiduciary were the Kore~.ko Parties -

?lrd they refused ":C1 provide the information. 

l 59. Nearly a year later, plaintiffo; finally received confirmation that the Koreskos had 

~:ncumbered Spokane" s policy with sizeable loans. This confirmation came by way of .1 letter, 

dated May 12, 2Cl4, 1rom the Independent Fiduciary~ "IF") appointed by this Court in a related 

case, .''olis v. Korei;ko et al., 2:09-cv-00988-MAM. [lie letter explained that the leans were 

indeed taken out against Spokane's policy through ict1.on of the Koresko Parties, despite the 

repeat·::d assurarn:es plaintiffs received to the contrarv for several years. 

160. N1tionwide permitted the Koresko f'atiies to remove the cash value in Spokane's 

policy without 0·1taini ng plaintiffs' permission and wi tr10ut even notifying plaintiffs despite: 

a. Nationwide's actual and .;;omtrn~tivc knowledge that the funds were being 

held for tile plaintiffs' benefit and that the loa·1~: served no purpose that could possibly 

benefit the plaintiffs; and 

b Being provided with facially questionable documentation that put 

t\ationw de on notice that the plaintiffs were unaware of what was being fone and that 

the loans were illegitimate. 
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161. After permitting the loans, the defendants refused to provide plaintiffs with any 

infr>rrr a ti on concerning the status of the insurance poLcies. 

162. At least $310,91918 in cash value 'Nc.s improperly removed from the 

Orthodontic WBP policy insuring Dr. Spokane's life. 

163. A~; of the date of filing this complaint, ro the best of plaintiffs' knov~ledge the 

ca~;h v:tlue loans Ii.ave not been repaid. 

CO J]_NJ-1.=-~R(S__~,-~'! {) .S,~C::!l_§J 13_1.(~){~) 
Dr. Spokane v. All J[)1efendants 

164. Pl arntiffs hereby incorporate by reference the averments contained ia paragraphs 

I through 163 at ove as though set forth at length h1~re11. 

165. Tfte 01thodontic WBP is an Employer Welfare Benefit Plan within 1he meaning 

of ERJ SA, 29 U. S C. § 1002( 1 ). 

166. Pl arntiff Dr. Spokane is a participam m and fiduciary of the Orthodontic WBP. 

167. John J Koresko, V, Lawrence Kore~;ku and Nationwide (the "Fidt.cia1y 

Defendants") an: fiduciaries of the Orthodontic WBP within the meaning of ERISA, 29 U.S.C., § 

I fi02(:'. l ). 

168. T'te Fiduciary Defendants breached their fiduciary duties by misleading co-

liduciaies, partii:ipants, and beneficiaries as to the Plan's benefits, structure, and ownership of 

plan a~1sets, conve1ting or permitting conversion of plan assets; and performing their duties in 

their own self-imerest and to the detriment of participants and future beneficiarie~;. The 

cnnve1 stons and ~;elf-dealing were also prohibited tran gactions violative of§§ 406(a) and 406(b) 

of the ·\ct 

l 69. Tie defendants, whether deemed fiduciaries or not: 
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a Knowingly participated in actions violative ofERISA ana ·,iolative of the 

tenns of the Orthodontic WBP; and 

b Knowingly participated in prohibited transactions violative of§,~ 406(a) 

and 406(!>) of the Act 

WUEREFORK Plaintiffs request that 

l. The defendants be ordered to: 

3 

a. Make full restitution of all fLnds converted from the cash va~ ue of the 

insurance policies on the lives cif the Orthodontic WBP pa1t cipants; 

b. Disgorge or make restitution or· all fees, commissions or aq other form of 

compensation paid or profits rrade in violation of§ 406 oftJ·e Act: and 

c. Make full restitution of all profits that the Orthodontic WBP would have 

earned on the conve11ed fonds. 

Plaintiffs be awarded attorneys fees ancl cost; and 

Tie Court award such other equitable -elief as it deems appropriat1~. 

CO!J_N_TJ1_=_~RISALi9Jf.~'!.{~§J132(a)ffi 
All Plaintiffs v. The Fidudary Defendants 

: 70. Plaintiffs hereby incorporat1;! by reference the averments contained in paragraphs 

'.hrol gh 169 above as though set forth at length hen: in. 

l 71 The Fiduciary Defendants breached 1hei:~ fiduciary duties by convff:mg or 

permit.ing conversion of plan assets and performing t1cir duties in their own self-interest and to 

1:1.;: det~ment of the Orthodontic WBP 

WHEREFORE, plaintiffs request that 

l. The Fiduciary Defendants be ordered t';: 
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. ' 

a. Make full restitution of all funds converted from the cash vatue of the 

msurance policies on the Jives of the Orthodontic WBP participant; 

b. Disgorge or make restitut10n of all fees., commissions or any other form of 

compensation paid or profits made in violation of§ 406 of the Act; and 

c. Make full restitution of all prJfo::; that the Orthodontic WB P would have 

earned on the converted fonds: 

2. Plaintiffs be awarded attorneys fees and cost; and 

3. Tlie Court award such other relief as it deems appropriate. 

COUNT III -··COMMON LAW FRAUD FOR CONDUCT PRIOR TO THE 
ESI_ABLISB~E~~]'JllL'f_lJ~ P R:,IHQ_DONTIC W'QP 

All Plaintiffs v. All Defendants 

172. Plaintiffs hereby incorporate by reference the averments contained in paragraphs 

I 1hrol gh 171 above as though set forth at length ht::rem. 

I 73. Prior to the establishment of the Orthodontic WBP, defendants, incbding 

\fo.tionwide through its agents John and Lawrence Koresko made the numerous int1~ntionally 

fai ~;e n:presentations described above in order to inrnce plamtiffs to purchase cash value life 

1 n~.urance policiec: through the REAL VEBA Arrangement. 

174. Tl1e misrepresentations and omis')iors were known or should have b1~en known to 

thi;: defendants to be false when made, were material [n nature, and were made wi1b the intent to 

:leceiv·~, defraud and/or induce plaintiffs, and in fact, : nduced plaintiffs to purcha~,e the 

'falionwide policies through the REAL VEBA Arrangement. 

175 A tematively, the misrepresentations were made in negligent and reckless 

:li:;.regcrd as to their truth or falsity. 
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I I 

l 76 lt! reasonable reliance on the fraudulent representations, plaintiffs v1ere induced to 

purchase the Na-lcmwide policies through the REAL VEBA Arrangement, to their mbstantial 

harm and financ1 al inmry 

WHEREl'ORE, plaintiffs request judgment against defendants and compensatory and 

J1rnifr1e damages in amounts to be determined. 

COU~T.JY: lfl((O 
All Plaintiffs v. Defendants John Koresko, Lawrence Koresko, and N~ntionwide 

177. Plaintiffs hereby incorporate by reference the averments contained n paragraphs 

1 thw1gh l 76 above as though set forth at length her,~in. 

178. The Koresko Entities (The Penn Public Tmst, PennMont, the Kore{<0 Law Firm, 

KDresrn Financial LP, Penn-Mont Benefits, Inc., Per:n-Mont Benefits Services, Inc:., and John 

Doe Companies 1-501 are, singly and collectively, ~nterprises within the meaning :if 18 lJS.C. § 

1'161 l'f seq., ancl are engaged in interstate commerce 

179. D·efendants John Koresko, Lawrenc·~ Koresko, and Nationwide a.re persons within 

:re meaning of 18 U.S.C. § 1962 who have conspired and conducted the affairs cf che enterprises 

:h rough a pattern of racketeering activity including but not limited to numerous ac·:s of mail 

'.raud. wire frauc and conversion of assets of cmplc•yce welfare benefit plans, in vi cilation of l 8 

U S.C ·~~ 664, I 341 and 1343. 

180. D,efendant Nationwide is liable for John Koresko and Lawrence Koresko's, 

aciion;; under principles of respondeat superior. 

181. A~ a consequence, defendants John Koresko, Lawrence Koresko, .md Nationwide 

.in~ in v olation of 18 U.S.C. § 1962(c) and (d). 

182. P'aintiffs have been injured in their pr:lperty by reason of these violation.s. 
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' . 

'WHERE.FORE, plaintiffs request judgment against defendants John Kore~ko, Lawrence 

Kc1resko, and Na1io11wide including costs, attorney~•' fc1~s, treble damages and any forth er relief 

deemed proper bv this Court. 

cou·~T V- COMMON LAW FRAUD FOR CONDUCT AFTER THE 
E5 __ IABLISH_1'1:E_.NI_QFIIIJLORTHQDONTIC WlJP 

All Plaintiffs v. All Oefendants 

183. P! amtiffs hereby incorporate by refererice the averments contained i 1 paragraphs 

I through I 82 above as though set forth at length h·~reia. 

184. Should it be determined that ER1SA does not control this lawsuit, plaintiffs seek 

relief, in the alternative, under common law princi~les for the fraud and misrepre3cntations 

1kscrihed above. 

185. Ttte misrepresentations and omissions 1.vere known or should have been known to 

the defendants to be false when made, were material i 11 nature, and were made with the intent to 

de1.:eive. defraud and/or induce plaintiffs, and in fact, mduced plaintiffs to purcha3c the Plan. 

186. P amtiffs reasonably relied on the dcfrndants' misrepresentations. 

187. A·; a consequence of such reliance, pl2intiffs have suffered and will in the foture 

~;uJfer both monetary damages and other harm for which there is no adequate remedy at law. 

188. Defendants' misconduct was so redJe:-s, outrageous, willful, wan:o11 ard 

malicuus as to give rise to a claim for punitive dama:~es. 

'WHERE.FORE, plaintiffs request judgment in their favor and against defendants for 

cumprnsatory de mages in an amount to be detem1ined but in excess of $75,000.00 and 

ex em~ lary damages Plaintiffs also request such equitable relief as the Court shall consider 

api:Jropriate. 
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1 
I 11 

COILNTYI-_CQMMQN-1-AW_»RI:AC_U_QF_E_IJ)UCIAH.Y !>JTTY 
All Plaintiffs v. The Fiduciary Defendants 

189. Plaintiffs hereby incorporate by reference the averments contained n paragraphs 

I hrough 188 above as though set forth at length r erei n. 

190. S hou1d it be determined that ERISA does not control this lawsuit, plaintiffs seek 

rd i ef, in the alternative, for common law breach ofJi duciary duty. 

19 l. l he Fiduciary Defendants stand in L fiduciary relationship to Spokane Associates 

and the Participant Plaintiffs. 

192 The Fiduciary Defendants breached thcr fiduciary duties by misleading co-

tic.uciouies, participants, and beneficiaries as to the Pl<c1's benefits and structure ar.j instead 

'Jt:1i'onr:ing their duties in their own self-interest and to the detriment of participan:s and future 

bc11efi ci ari es. 

193. Defendants' misconduct was so reckle:-.s, outrageous, willful, wan:on and 

mdicuus as to give rise to a claim for punitive damages. 

'WHERE FORE, plaintiffs request that: 

1. The defe11dants be ordered to: 

a Make full restitution of all funch converted from the cash \lalue of the 

insurance policies on the lives uf the Orthodontic WBP participants; 

b Disgorge or make restitution of a.11 fees, commissions or any other fom1 of 

compensation paid or profits made in violation of the defendants' 

fiduciary duties; and 

c. Make full restitution of all pnf'rn that the Orthodontic WB:> would have 

earned on the converted fond~, 
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2. Plaintiffs be awarded compensatory and exemplary damages in amounts t~l be 

determir 1 ed together with attorneys fees, and ~osts; and 

3. Such other relief as the Court deems appropria·:e. 

COUNT VII -COMMON LAW KNOWING PARTICPATION IN ANI> AlDING AND 
A.BETI_.ING_Jl.RE.t\{]l_f~S_Qf' J8'IDQCIARY DUTY 

All Plaintiffs v. :\II Defendants 

194. P aintiffs hereby incorporate by refon:nce the averments contained in paragraphs 

1 lhrough 193 above as though set forth at length herein. 

195. Should it be determined that ERISA does not control this lawsuit, plaintiffa seek 

rclie( in the alternative, for common law knowing participation in and aiding and abetting 

breaches of fidw:iaty duty. 

196. Any of the defendants deemed not te> be common law fiduciaries Jmowingly 

partic1 pated in and aided and abetted fiduciary breaches by PennMont, the Koresb Law Firm 

and Penn Public Tmst. 

197 These breaches included misleading CO··fiduciaries, participants, an:! beneficiaries 

:is to t~e Plan's benefits and structure and instead ~erforming their duties in their own ;;elf-

intere~;t and to the det1iment of participants and futur1~ Jeneficiaries. 

198. The misconduct was so reckless. outngeous, willful, wanton and m.dicious as to 

give ri S•e to a clam1 for punitive damages. 

W IIE:RF.FORE, plaintiffs request that: 

I. The defe,tdants be ordered to: 

a Make full restitution of all fi.tnds converted from the cash va.1Ue ·Jf the 

insurance policies on the lives nf the Orthodontic WBP pa1t1cipants; 
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I b 

b. Disgorge or make restitution JI' .ill fees, commissions or any other form of 

compensation paid or profits m.1cle in violation of the Fiduciary 

Defendants' fiduciary duties; and 

"'· Make full restitution of all pofo:; that the Orthodontic WB P would have 

earned on the converted funds: 

2. Plaintiffs be awarded compensatory and exemplary damages in amounts to be 

determined together with attorneys fees, and cc1!1ts; and 

.3. Such otht'.r relief as the Court deems approp:i2te 

C__QUN_'I_YUI- Negl~11ce~.m!.~ad Faith 
All Plaintiffs v. 'I' ationwide 

l99. Plaintiffs hereby incorporate by reference the averments contained in paragraphs 

tt1rough 198 above as though set forth at length herein. 

'.WO. Should it be determined that: ERISA does not control this lawsuit or that 

Natiorwide is noi: a fiduciary within the meaning of EJUSA, in permitting the Koresko Parties: 

a. T11 change the owners and beneficiaiie~. of the policies without notifying or 

obtaining plaintiffs' consent:, 

h. T:> borrow the cash value in plaintiffs' ~1olicies without notifying or obt1ining 

plaintiffs' consent, and 

c. Refusing to adequately inform plaintiffs of the status of their insurance policies, 

Nationwide acted with gross negligt:nce and breached its obligatirn:; of good faith 

o .ved to plaintiffs and to the Orthocl1)11 tic WBP. 

W HEREF'O RE, plaintiffs request judgment in their favor and against Ncf .Jmvide for 

cnmpcr,satory and exemplary damages in an amount to be determined but in execs:; of 

'PS,000.00 

55 

Case 2:14-cv-05287-WB   Document 1   Filed 09/16/14   Page 55 of 56



\ . ,, 

Dated P-tiladelphia, Pennsylvania 
S1;:ptember 15, 2014 

Respect:iJlly wbmitted, 

/s!_Ira_l3:. SilY~rstein 
lra B Silverstein 

Mi cha el R. Minkoff 
(pro hac vice application for admission to be 
submitkd) 

Feldman Morgado, PA 
140 Broadway 
461

h Floor, Suite 4624 
New 'Tork, )lY 10005 

Attorney':for Plaintiffs 
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